Office of the Secretary, Commerce

in those cases where a statute or Presi-
dential order mandates a personal deci-
sion by the Secretary.

(f) The General Counsel, or the Solic-
itor, or appropriate agency counsel
may consult or negotiate with an at-
torney for a party or the party if not
represented by an attorney, to refine or
limit a demand so that compliance is
less burdensome or obtain information
necessary to make the determination
required by paragraph (b) of this sec-
tion. Failure of the attorney to cooper-
ate in good faith to enable the General
Counsel, or the Solicitor, or the Sec-
retary, or the appropriate agency coun-
sel to make an informed determination
under this subpart may serve, where
appropriate, as a basis for a determina-
tion not to comply with the demand.

(g) A determination under this sub-
part to comply or not to comply with a
demand is not an assertion or waiver of
privilege, lack of relevance, technical
deficiency or any other ground for non-
compliance.

(h) The General Counsel, or the Solic-
itor, or appropriate agency counsel
may waive any requirements set forth
under this section when circumstances
warrant.

§15.15 Procedures when a Department
employee receives a subpoena.

(a) A Department employee who re-
ceives a subpoena shall immediately
forward the subpoena to the General
Counsel, or the appropriate agency
counsel. In the case of an employee of
the Patent and Trademark Office, the
subpoena shall immediately be for-
warded to the Solicitor. The General
Counsel, or the Solicitor, or appro-
priate agency counsel will determine
the extent to which a Department em-
ployee will comply with the subpoena.

(b) If an employee is served with a
subpoena that the General Counsel, or
the Solicitor, or appropriate agency
counsel determines should not be com-
plied with, the General Counsel, Solic-
itor or appropriate agency counsel will
attempt to have the subpoena with-
drawn or modified. If this cannot be
done, the General Counsel, Solicitor or
appropriate agency counsel will at-
tempt to obtain Department of Justice
representation for the employee and
move to have the subpoena modified or

§15.16

quashed. If, because of time con-
straints, this is not possible prior to
the compliance date specified in the
subpoena, the employee should appear
at the time and place set forth in the
subpoena. If legal counsel cannot ap-
pear on behalf of the employee, the em-
ployee should produce a copy of the De-
partment’s regulations and inform the
legal tribunal that he/she has been ad-
vised by counsel not to provide the re-
quested testimony and/or produce doc-
uments. If the legal tribunal rules that
the demand in the subpoena must be
complied with, the employee shall re-
spectfully decline to comply with the
demand. United States ex rel. Touhy V.
Ragen, 340 U. S. 462 (1951).

(c) Where the Department employee
is an employee of the Office of the In-
spector General, the Inspector General
in consultation with the General Coun-
sel, will make a determination under
paragraphs (a) and (b) of this section.

§15.16 Legal proceedings between pri-
vate litigants: Expert or opinion
testimony.

In addition to the policies and proce-
dures as outlined in §§15.11 through
15.16, the following applies to legal pro-
ceedings between private litigants:

(a) If a Department employee is au-
thorized to give testimony in a legal
proceeding not involving the United
States, the testimony, if otherwise
proper, shall be limited to facts within
the personal knowledge of the Depart-
ment employee. Employees, with or
without compensation, shall not pro-
vide expert testimony in any legal pro-
ceedings regarding Department infor-
mation, subjects or activities except on
behalf of the United States or a party
represented by the United States De-
partment of Justice. However, upon a
showing by the requester that there
are exceptional circumstances and that
the anticipated testimony will not be
adverse to the interest of the Depart-
ment or the United States, the General
Counsel, or the Solicitor, or appro-
priate agency counsel may, in writing
grant special authorization for the em-
ployee to appear and give the expert or
opinion testimony.

(b)(1) If, while testifying in any legal
proceeding, an employee is asked for
expert or opinion testimony regarding
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§15.17

official DOC information, subjects or
activities, which testimony has not
been approved in advance in accord-
ance with the regulations in this sub-
part, the witness shall:

(i) Respectfully decline to answer on
the grounds that such expert or opin-
ion testimony is forbidden by the regu-
lations in this subpart;

(ii) Request an opportunity to con-
sult with the General Counsel, or the
Solicitor, or appropriate agency coun-
sel before giving such testimony; and

(iii) Explain that upon such consulta-
tion, approval for such testimony may
be provided.

(2) If the witness is then ordered by
the body conducting the proceeding to
provide expert or opinion testimony re-
garding official DOC information, sub-
jects or activities without the oppor-
tunity to consult with either the Gen-
eral Counsel, or the Solicitor, or appro-
priate agency counsel, the witness
shall respectfully refuse to provide
such testimony. See United States ex rel.
Touhy v. Ragen, 340 U. S. 462 (1951).

(c) If an employee is unaware of the
regulations in this subpart and pro-
vides expert or opinion testimony re-
garding official DOC information, sub-
jects or activities in a legal proceeding
without the aforementioned consulta-
tion, the witness shall, as soon after
testifying as possible, inform the Gen-
eral Counsel, or the Solicitor, or appro-
priate agency counsel that such testi-
mony was given and provide a written
summary of the expert or opinion testi-
mony provided.

[60 FR 9291, Feb. 17, 1995. Redesignated and
amended at 62 FR 19669, 19670, Apr. 23, 1997]

§15.17 Demands or requests in legal
proceedings for records protected
by confidentiality statutes.

Demands in legal proceedings for the
production of records, or for the testi-
mony of Department employees regard-
ing information protected by the Pri-
vacy Act, 5 U.S.C. 552a, the Trade Se-
crets Act, 18 U.S.C. 1905 or other con-
fidentiality statutes, must satisfy the
requirements for disclosure set forth in
those statutes before the records may
be provided or testimony given. The
General Counsel, or the Solicitor, or
appropriate agency counsel should first
determine if there is a legal basis to

15 CFR Subtitle A (1-1-02 Edition)

provide the testimony or records
sought under applicable confidentiality
statutes before applying §§15.11
through 15.18. Where an applicable con-
fidentiality statute mandates disclo-
sure, §§15.11 through 15.18 will not
apply.

[60 FR 9291, Feb. 17, 1995. Redesignated and
amended at 62 FR 19669, 19670, Apr. 23, 1997]

§15.18 Testimony of Department em-
ployees in proceedings involving
the United States.

The following applies in legal pro-
ceedings in which the United States is
a party:

(a) A Department employee may not
testify as an expert or opinion witness
for any other party other than the
United States.

(b) Whenever, in any legal proceeding
involving the United States, a request
is made by an attorney representing or
acting under the authority of the
United States, the General Counsel, or
the Solicitor, or appropriate agency
counsel will make all necessary ar-
rangements for the Department em-
ployee to give testimony on behalf of
the United States. Where appropriate,
the General Counsel, or the Solicitor,
or appropriate agency counsel may re-
quire reimbursement to the Depart-
ment of the expenses associated with a
Department employee giving testi-
mony on behalf of the United States.

Subpart C—Involuntary Child and
Spousal Support Allotments of
NOAA Corps Officers

SOURCE: 53 FR 15548, May 2, 1988, unless
otherwise noted. Redesignated at 62 FR 19669,
Apr. 23, 1997.

§15.21 Purpose.

This subpart provides implementing
policies governing involuntary child or
child and spousal support allotments
for officers of the uniformed service of
the National Oceanic and Atmospheric
Administration (NOAA), and prescribes
applicable procedures.

§15.22 Applicability and scope.

This subpart applies to Commis-
sioned Officers of the NOAA Corps on
active duty.
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